
------------------ ----------------------···-· -· ·· · -· · 

ID. CONCLUSION; SUMMARY OF RELIEF REQUESTED 

For the reasons set forth herein, Aventure requests that the FCC reverse the IAD audit 

findings and Administrative's Decision of October 29, 2013. If, as A venture argues, USAC 

"made new law" in its audit findings and Administrative's Decisio~ that decision should have 

prospective application only. A venture respectfully requests that USAC's decision to recover 

begin confidentinl .... end confidential in federal Universal Setvice High Cost Pl'ogram from 

A venture be revel'sed and dismissed. 

Redacted - For Public Inspection 
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Certificate of Senrice 

I, Paul D. Lundberg do hereby certify that I have caused the foregoing Request for 
Review by Aventure Communication Technology, L.L.C. of Decision of the Universal Service 
Administrator to be served on the Universal Service Company at the following address as 
provided by tbe Universal Service Administrative Company: 

Dated May 5, 2014. 

Universal Service Administrative Company 
Letter of Appeal 
Billing, Collections, and Disbursements 
2000 L Street, N. W ., Suite 200 
Washington, D.C. 20036 

Paul D. Lundberg 

Redacted ~ For Public Inspection 
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U~-
By Certified Mail. Return Receipt Requested 

December 18, 2012 

Bradley Chapman 
CFO 
Aventure Corwnunication Teclmolo&Y» LLC 
401 Douglas Street, Suite409 
Sioux. Cify, IA 51101~1471 

High Cost and Low Income Division 

Re: Action to be Taken Resulting fix>m High Cost Audit of A venture CommWlication 
Technology. LLC (SAC 359094) Audit Report HC201 lBEOl I 

Mr. Chapman: 

An audit of Aventure Communication Technology, LLC (Aventure) for Study Axea Code (SAC) 
.359094 was conducted by USAC Internal Audit Division. The final report from that audit was 
recently sent to tho company. 

{ . 
USAC's a~tors determined that Aventure included ineligible lines in its quarterly line counts 
filed in order to receive High Cost Program support for support years 2007 through 2011. As 

. such, USAC will recover all support paid on the ineli · · lined in the audit report. For 
~ support yem 2007 through 2011, USAC will reoo gb Coat Program support 

For Janu8ry2012 through October2012, USACwill recover z High Cost 
Program support. The total amount of support to be recovc:ted will 

USAC will, recover these previously disbursed High Cost funds from Aventure'a February 2013 
High Cost Program ~upport payment, which will be disbursed at the end of March 2013, If the 
recovery amount exceeds the .company's disburs.ement for that month, USAC will invoice and 
collect any remaining amounts owed •. 

(Beginning with the November 2012 support payments, USAC will reduce Avcnture's monthly 
frozen High Cost Program su~ude eligible lines only. Aventure's revised monthly 
frozen support amount will b4111m111111' 

If you wish to appeal this decision, you may file an appeal pursuant to the Rl<}Uirements of 47 
· C.F.R. Part 54 Subpart I. The appeal must be filed within 60 days of the date of this letter as 

required by 47 C.F.R. § 54.720(a). Detailed instructions for filing appeals are available at: 

bttp;//www.usac.org/h<:/about/program-integrity/apoeals.asp?C 

Sincerely, 

/Isl/ Universal Service Adminis~tive Compal,ly 

2000 l Street, N.W. Suite 200 Wa~lngto11. DC 20038 Voice 202.n6.0200 Fax 202.778.0080 www.usae.ocg 
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Arent Fox 

CONFIDENTIAL 

PROPRIETARY 

February 18, 2013 

VIA E-MAIL 

LETTER OF APPEAL 
High Cost and Lifeline 
Universal Service Administrative Company 
2000 L Street, NW, Suite 200 
Washington, DC 20036 
HCU-IndustrvSupport@usac.org 

Arent FolC LLP I AHomeys al Law 
W11hfngton, DC I New Yolk. NY/ losAngeles, CA 

www.arentfox.oom 

Jonathan E. Canis 
hltnof 

201.857.6117 DIUCT 

202.8S7.6l9S PAJJ 
jonalll111.CMl$@arc11tfOMOm 

Re: LETIER OF APPEAL; Independent Auditor's Report on Ayenture Communication 
Technology. L.L.C. 's Compliance with High Cost Sup_port Mechanism Rules 
(SAC 359094) <USAC Audit No. HC201IBBQ11) 

To the High Cost and Low Income Division: 

This Letter of Appeal is submitted by A venture Communication Technology, L.L.C. 
("A venture"), by its undersigned counsel, in response to USAC's letter to Bradley Chapman, 
CEO of A venture, dated December 18, 2012, and pursuant to. the rules of the Universal Service· 
Administrative Company ("USAC") and Sections 54. 719-54. 725 of the rules of the Federal 
Communications Commission C'FCC'1, 47 C.F.R. §§ 54-719-54-725. This letter asks '{)SAC to 
reverse the conclusions set forth in the Independent Auditor Report, issued by USAC and the 
Internal Audit Division (0IAD'~, dated May 15, 2012, and in the USAC Management Response 
appended to that same document at pages 71 ·82 (together, the "!AD Report'). As A venture 
demonstrates in this letter, the IAD Report is premised on a factual misunderstanding of the 
circuits and services at issue, and is inconsistent with the FCC's rules and orders. 

The /AD Report concludes that A venture incorrectly reported lines associated with calls 
to conference operators on the A venture network as USP-eligible lines. The Report bases this 
conclusion on five findings: 

1. The Aventure lines do not carry supported services. 
2. The Aventure lines are not "revenue producing.', 
3. The Aventure lines are dedicated, high capacity Special Access circuits. 
4. No calls terminated to locations within the Aventrure service area, because the 

conference bridge locations cannot be de.fined as "end user'' premises. 

RPP/S82S46.1 

1717 K Sltttt, NW 
WHhlf'IOlon, OC 20038-5342 
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S. AveJlture~s designation as an Eligible Telecommunications Carrier (''ETC'')'is in doubt. 

As Aventure.:di$QUSSes in thi$ ~t.ter Qf Appeal, these.findings are w.holly unsupported, 
and cannot be mal~tained. In fact, A venture has ~eady made this demon&tration in its 
Opposition to the IAD's dtaft Detail Exc.eption Worksheet ("DBW'?, which was submitted to 
USAC on May lSt 2012. TheUlJReport fails to rebut any ofAventurc's showings, but rather 
simply states its disagreement with Aventure's showings, or disregards. them altogether. Below, 
Aventure agaii:t addresses the find.in.gs of the IAD, and demonstrates that they cannot be 
supported. Moreover., A venture demonst:mtes that IAD ~an site no precedent to suppo~ it$ 
findings and conclusions.~ all of its interpretations of FCC rule language, and its attem.Pts to 
extrapolate from .FCC decis~on$ n9t on point, are novel interpretations of the rules, and a case of 
first impression. While IAD may establish ·new policies and interpretations regarding these 
matters, such new decisions can h~ve only pros~ctive effect. · 

I. THE IAD REPQRI CQNTAINS ALL THE APMISIONS NECESSARY TO 
PROy:E AVENTURE'S CASE 

As discuss~ in this Letter of Appeal, the /AD Repor.t. does not present any precedential 
support of its conclusion that A venture incorrectly reported lines carrying vo"ice calls to 
conference bridges as eligible fQr High Cost support. Rather, the Report simply restates its . 
earlier conclusions and dismisses without substantive tnalysis the arguments from A ventur:e 's 
Opposition, or igrt9res. them altogether. The IAD Rep01:t is significant in o~e respect, however­
it contains admissions of fact and law sUfficient to support A venture·> a argwnents, :al;ld to tevets~ 
the I.AD Report 'a conclusions. These admissions .are: 

• . The Fcc•s Connect America Order1 ''did rev.ise the supported services.•• Report at 66. 
o The Avenure Opposition cites to this Order as grolinds to reverse the IAD 

Report 3 conclusion th~ Aveoture•s calls do not «terminate•• in its service are~ 
that it's "end user0 customers are not l0¢ated in its seivice ~·and that 
A ve.qturc's loops are· not 'r:revenue producing. It Aventure Opp0,sition at 9,11-l 2. 

o As discussed further below; the L.4D ReporJ 's attempt to dismiS.s the applicability 
of the Connect America Order to the audit at issue in this case a.re wrong as a 
matter of law. The J.A.D Report~ admission of the impact of the Connect America 
Order compels rejection ofthe.s~ 6.ndings. · 

• A venture provided .massive amounts of documentary evid~nc~, which Aven.ture 
·submitted to demonstrate that it provided tennina~g.access service and thai all of its 
lines are ''revenue producing." Opposition at~ .. Th,e IAD Report states,"IAD 

1 Connect .Amulca Fund, 26 FCC Red 17663 (20H). 
RPP/582546.l 
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acknowledges that Beneficiary provided the documentation as described,,, !AD Report at 
64-65. 

0 

0 

IAD goes on to argue that all of the docwnentation provided by A venture is either 
inadequate or irrelevant, based on its theory that A venture's calls do not 
"tenninate'' in its service area, and that A venture has no "end user" customers in 
its service area. !AD Report at 64-65. · 
As discussed below, IAD's theories ab9ut tennination and end users must be 
dismissed as a matter of law. Absent these theories, Aventure's evidence is 
probative of the fact that Aventure's reported lines are active and "revenue 
generating," and IAD's acknowledgement requires that the evidence be 
considered in support of A venture's case. 

• The !AD Report concedes that voice grade lines carried over high capacity circuits are 
eligible for High Cost Support. The Report states that, if Aventure was connected to the 
conference bridges by QSl lines, instead ofDS3s, it could collect USP. L4D Report at 61. 

• IAD acknowledges, as it must, that A venture's conference bridges are located in its end 
office facility in Salix, Iowa (LW Report at 62), and that Salix is within the A venture 
service area approved by the low.a Utilities Board ("IDB .. ) (Id.). ••An calls were 
tenninated at the FCSC's respective DS3 equipment located at the central office in Sallie, 
Iowa." Id. 

• The term "terminate,, on which the !AD Reporl relies, "is not explicitly def med in the 
audit finding .. .. " !AD Report at 62. 

These admissions confirm that Aven~e has documented its line counts and tennination 
points for the lines it has reported; and that FCC rules govern the services it provides. Below, 
.A venture demonstrates that IAD's only stated objections do not reflect incorrect reporting, but 
rather interpretations of federal telecom law and policy that cannot be justified in light of the 
precedent that Avcnture has provided. 

ll. THE CQNCLUS!ON THAT AVENTURE DOES NOT PROVIDE SUPPORTED 
SERVICES MISREADS THE PLAJN.LANGUAGE OF§ 54.101 OF THE 
COMMISSION'S RuLEs AND tGNORES AYENTUE'S ARGQMENIS 

The primary rationale for the MD Report's conclusion that Aventure's reported lines are 
not eligible for High Cost support is that Aventure's service to conference operators does not 
"provide" the functionalities required by 47 C.F.R § 54.lOl(a). !AD Report at 3, 8, 57-60 and 
passim. On pages 5-6 of the Report, the IAD lists the specified "services or functionalities that 
shall be supported by federal universal service support mechanisms," and concludes that 
RPP/S82S46.1 
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A venture does not provide all of th~ functions, and so its reported ·tines are n.ot ~ligibl~ for High 
Cost support 

The JA.1)$.eport can only reach this ~nclusion by confl~ting the terms "offering" and 
"providing.'1 Section 54.lOl(b) states that uAn eligible telecommunications earner must~ 
voice telephone service as set forth in paragraph (a) of this section in order to receive federal 
universal service support. But IAD reads this provision as .requiring an ETC t~ provid~ all 
enumerated scrvtcC!J. This incoosistcncy is illustrated by the M.D Report's summary Condition: 
"The Benefici!lJY did not previde the FCSC c.tJStome~ with single~party service or i:ts·function,al 
equivalent; ac.cess to emergency service!, aceess· to qperator services, or access ·to. directory 
.assistance. To·rec,eive federal universal s~rvfoe support, an BTC. must offer .each of the services 
set forth in 47 C.F.R. §. 54:.lOl(a).0 !AD Report at 8 (emphasis added). So while the I.AD Report 
oorr<:ctly reflects the language ~f the rules, it applies the rules in direct contravention o.f that 
language. 

A venture directly addressed this issue in its Opposition at 2-4, and ·d~monstrated· that its 
switch contains all the functions. required by§ 101.54(a) and (b), and.in fact does provide these. 
features t() it.$ .fUU-service retail customea. In respon~ the UD Report simply remert:S the. 
conclusions from the DEW that A venture does ·not "provide•• these functionalities in terminating 
calls_ tO conference operators. IAD states that. calJS. to conference bridges arc "one way,, 
terminating services, and so do not provide in..bound and outbound calling service (Report at 57· 
58), emergency 911 service (id. at 58·59), operator service and clitectory assi.stanee (id .. at 59), 
and concludes that this failure to prQvide su¢h seJVices rendersAventure's lines to confer.ence 
bridges ineligible for Higb Cost supp.Ort. 

In malcing this finding, !AD is establishing a new.perse rule ·of law..., :no one-wn circuits 
can be supported by High Cost U~ .. However, ni>where in the IAD Report, the DBW, or in 
other commwiieations with IA.I) or USAC persQnnelJ1as IAD iden'tifi.ed :any FCC or federal 
court decision that supports thjs finding~ IAD bas had no lack of opportunity to pr~sent such 
precede.ntial support~ counsel fo.r Aventu:re first atkcd this question of IAD Staff in the DEW 
post-audit con(er~ce ~ll held on May 8, 2012, Av.enture made the point th~t the DBW 
conclusions were completely unsupported by precedent througho~t iii Opposition. Finally, 
Aventu:re submitted a Freedom o-f Infomuttiori Request to the FCC. and copi~d USAC, on May 
15,. 20'12. That request expressly requested if the FCC, USAC or the courts had ever issued any 
decisions: regarding whether circuits carried over high capacity lines to te.rminate ~~rvice to 
conference and chat line operators are eligible for High C.Ost support. See Aventure Opposition 
at Attachment 6. Smee filing, the FCC and Aveniure b,ave come to agreei:nent QJl t,h~ price of 
any n~essary rese~ch related to fhe'.FOIA request) bµt the FCC hai1 to ~te not responded to 
Aventure>s FOIA request. Neither the IAD nor the FCC have provided any evidence of a 
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decision by IAD, USAC,. the FCC or a federal court to support the LID Report's interpretation of 
d1e language of §54.101, and to the best of Avcnture's knowledge, no such precedent exists. 

Finally, the!AD Report states that an Avenrure officer "verbally admitted that all of the 
FCSC accounts did not have access to and were not set-up for emergency services, operator 
services or directory assistance." AvenlYle vehemently denies this assertion, At all times during 
the audit, and in its written communications with USAC and IAD, Avenrure has confirmed that 
its switch is a fully functional "Class 415'' switch and is equipped to provide emergency calling, 
operator services and directory assistance, and that A venture provides these services to its more 
than 300 retail service users. A venture Opposition at 3. Avenrure does not provide these 
services to its conference operator customers because they cannot use such services. 

III. THE IA.D REPORT'S CONCLUSION TBA T THE SERVICES AT ISSUE ARE 
SPECIAL ACCESS DEDICATED CIRCUITS IS WRONG AS A MATIER OF 
FACT AND LAW 

The /AD Report concludes that the facilities used by A venture to terminate voice grade 
calls to its conference operator customers arc DS3 special access services. and so arc not eligible 
for High Cost support. MD Report at 60, 73. The Report expressly states that it ignores 
Aventure's arguments that analogize its transport circuits to voice grade circuits transmitted over 
PBX or Centrex services~ Id. at60. Finally, IAD concludes that the Aventure service is "merely 
a DS3 circuit with no direct connection to any specific end user.0 Id. at 71. As discussed below, 
in all respects, the !AD Report i.s wrong. 

A. The Commtsslon•s Rules Make Clear That Volce:Grade Switched Access 
Lines Terminated Over Hteh Capae«v Clrculy Are Not "Special Access" 

The IAD Report cites several sections of the Fcc•s Part 36 rules, and interprets 1heir· 
language as detenninative that the facilities used by Aventure to terminate voice grade calls to its 
conference operator customers must be defined as ·os3 special access circuits. Report at 61, 73. 
In meking its conclusiOns,. the ~ cites to no precedent - no FCC or court decisions that apply 
the language of the rules in the way IAD asserts. In fact, there is no precedent that can support 
the IAD's interpretation of the rules language. In fact, the plain language of more specific rules 
under part S 1, and industry practice as documented by NECA presentations. proves the contrary. 

Part S l.5 of the Commission's rules contains the definition of"business line": 

Business line. A business line is an incumbent LBC..owned switched access line 
used to serve a business customer, whether by the incumbent LEC itself or by a 
competitive LEC that leases the line from the incumbent LBC. The number of 

RPP/582546.1 
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business lines in a wire center shall equal the sum ofall incumbent LEC 
business switched access lines, plus the sum of all UNB loops connected.to that 
wire center, inclu4i.ng UNE loops provisioned in combination with other 
unbundled elements. Among these requirements, business line tallies: 

(1) Shall include only those access lines connecting .end-user customers with 
incumbent LEC end-offi~s for· swi.tched services, 

(2) Shall not include n911•switched ·sp:ecial access .lines, . 

(3) Shall account for ISON and other digital accw lines by counting each 64 
kbps-<egpivatent as oneJine. For example. a .:QSl line corresponds to 24 64-kbps,. 
eguiyalents. and therefore to 24 "business lines." 

47 C.F.R. § 51.S (emphasis added). The language of Part Sl of the Commission's rules, which is 
more specific in defining what constitute "Jines'" tot filing purposes, must take precedent over 
IAD interpretations ofleas specitlcruleJanguage. Moreover, as discussed in the foll9wing 
s~ctions, this interpre~tjon of the more specific rule langUage is fully supported by NECA 
publications and.FCC rulings. 

In addition,. the· IAD conclusion that the Aventur~ facilities do not directly connect with 
an end user, and so do not meet the definition of Category-1 Loops under 47 C~F.R. 
§ 3~.152(a,)(l) (!AD Report at 71) is wrong as a matter of fact and Jaw. S~tion IV, below 
cf.es9ribes fa de~il that, under controlling FCC prec.edent, as a ma~e.r oflaw, Avenfur~'s 
conference operator custom~rs are "end users.,, 

B. The FCC•! Reports And Reporting Instructions Haye Always Defined 
Special Acc@ss Service As A Non-Switched Service 

Sp~ial ac~.ess service - including DS 1 and DSJ seryice -has always be-en ~escribed by 
the FCC as "non:-.switched" service.i In coiltmt, switched services provided over high capacity 
.ckcuits have consistently bee~ tep011ed· ae¢Q.rding to th~ voi~e grade circuits they carry: "For 
switched loops served via a concentrator ot carrier system, count the actual number of customer 
lines served, not the: transmission channels at the wire center/' FC,deral-State Bo&r.d on Unive.tsal 
Service, 12 FCC Rcd·9.803, 9806 (19~7). "ISDN and other digital access lines. should be 
reported as 64,kbps equivalents. A fuUy-eguipp~ DS-f line. for example. componds to 24 64 
kbJ>s eg\iiyalents.'• Itevision of ARMIS annual Summary Repor;t (FCC Report43-0l), 17 FCC 
·Rc~l 2542I, 25450 (2002) (emphasis. added). 

2 E.g., Jndu.stty Analysf• and· Technology Division, Local Telephone Competition: Status AJ OtD~ber 31, 
2011, 2013 WL 164840 (F.C.C., Public Notice, January Z013) •t 48. • 
RPP/582546.l . 
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In Attachment S to its Opposition, A venture provided extensive evidence that the service 
it.provided to its conference operator customers was ~Witched access service, which generated 
call billing detail that accounted for minutes of traffic at each NP A~NXX assigned to a 
conference operator customer. Only switched services can generate this type of information -
special access circuits cannot. Given the FCCs well-documented and consistent treatment of 
switched access service.~ carried over high-c.apacity facilities, the /AD Report's conclusion that 
Aventure•s DS3 facilities are special access must be reversed. 

C. NECA Bas Made CJear That Voice-Grade Switched Acce11 Serytcg 
Tennl.nated Over High Capacity Circuits Are Not "Wideband,, Or "Special 
Mcess" 

The I.AD Report concludes that Aventure's service to its conference operator customers 
constitutes 083 "special access" service, and such service is not eligible for High Cost support. 
/AD Report at 601 71. While it Js correct that special access service is not supported by USF, it is 
demonstrably incorrect that A venture •s service to its conference operator customers can be so 
classified. AJ discussed in subsection (E) below, NECA's Loop Count Guide allows for the 
reporting of high-capacity PRI ISDN lines as eligible for High Cost support. This practice 
means that IAD's contention that all high capacity circuits are special access, and must be 
excluded from USF-eligible line comts, cannot be sustained. 

Moreover, NECA expressly has found that channelized high capacity circuits are fully 
eligible for High Cost support . . In a NECA presentation entitled "Universal Service Fund, 
Loops, Lines and Miscellaneous," NECA defmes loops that are, and are not, eligible for High 
Cost support. A copy of the NECA presentation is appended to this letter at Attachment l . 
NECA begins by acknowledging that "The loop can be provisioned in many ways using a 
combination of technologies and transmission mediums/' and includes an illustration showing 
home-run voice-grade copper loops, and high capacity circuits terminating to a concentrator and 
a remote office. NBCA presentation, Attachment 1, at slide 8. The latter example reflects 
Aventure,s network. The NECA presentation goes on. to explain: 

o Category 2 - Wideband 
• A communication channel of a bandwidth equivalent to twelve or 

more voice grade channels. For example: 
• DSI 
• DS3 
• SDSL> 768 Kbps (Data Only) 
• ADSL (Data Only) 

RPP/S82S46.1 
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• Does not include channelized ~ervices provided over a Tl facility. 
For example: 

• 14 voice gmge services provi§iQp.ed over a Tl facility 
• ImH 
• Logal· Digital TrwpOrt Seryice ("Super Trunk0

) or like 
service · 

NECA presentation, Attachment 1, at slide 16 (emphasis added). The NECA presentation 
correctly reflects industry practice, and Aventure's Une-reporting·pra.ctices. have been fully 
compliant with the NECA approach at all times. 

D. Since· 2001, The FCC Consi!tently Bas Recognized That Calls Terminated 
Tu Conference..Qperators Md Chat Lines Are Switched AcceSJ ServtH_ . 

In i996, AT&T filed fonnal complaints b,efore me FCC;against three rural LBCs • .Each 
AT&T complaint charged that the practice of invoicing tariffed p~r-minute· switched access 
charges for calls delivered to chat line opera.tors w8$. unreasonabl~. In a series ofdecisions. hi. 
200 l and 2002, the FOO rejected all three AT&T complaints, and ttllowed the LECs to collect 
their tariffed per-minqte switched a~cess charges f~r such traffic. AT&T Corp. v. Jefferson Tel., 
16 FCC Red. 16.130 (2001); AT&T Corp. v. Prontier Comma 'ns of Mt. Pulaski, I,n_c .• 17 FGC . 
Red 4941 (2002); 4.T&T Corp. v. B~hive Tel. C<J,, Inc., 17 FCC Red U 641 (2002). 

The next time the FCC expressly addressed the classificatio~ of calls terminated to chat lines 
and conference operators was in 2007. In May) 2007, Qwest brought a formal.complaint againSt an 
Iowa ILBC, contesting the collection of acce.ss charges on,.calls terminating to conference operators. 
,Later that year, the .FCC issued its :order in Qwest Commc 'ns Corp.-v . . Farmers and Merchants Mut. 
Tel. Co., 22 FCC Red 17973 (2007) ("Farmers & Merchants Order'>), finding that Farmers attd 
Merch~ts e)Cceede,d its rate of return, but thatitstariffwateffe9tive, and ~'deemed l~wfuV; ·aeca~e 
the tariff was lawful, it eou1d be enforced, and Farmers and Merohants could :collect its tariffed, per 
minute switched ac~ess rates fqr terminating calls to CQnfe~nce operators. · 

In Noyeniberf2009, the FCC issued its second order on reconsideration of the Farmers,&.. 
Merchan.ts Order1 and reversed its finding that the FatmeN and Merchants tariff was lawful .. The 
FCC explained th.at itreceived new evidence that the ILBC 0 backbilled., its customers for service~ 
during the course of the litigation. The FCC nevet went further, either to defin_e the service, or to 
determine if switched access rates could be collected - the parties subsequently-settled their disput~ 
and the FCC dismisse.d the case w.ith preJudice. Qwest Commc'ns Corp. v. Farmers and Merchants 
Mut. Tel. Co., 27 FCC Red 9377 (2012), Thus, the Qwest v. Farmers and Merchant$ case 
pro.ceeded from an initial finding that the termination of ca.lls to conference operators constitutes 
switched aecess. service, and never reversed that decision. To the _extent that a carrier may .not be 
RPPIS82S46.1 
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able· to enforce payment Wlder its :switched access tariff for:such traffic~ the FCC must make a 
specific finding to that effect.. Of course; the FCC has never made such a finding against A venture, 
and at all times relevant to the IAD audit, and continuing to date. A venture has had a valid, and 
enforceable switched access tariff on file. 

And as Aventure discussed at length in its Oppositfon, the FCC's 2011 decision in its 
Connect America Order explicitly found that calls to. conference operators are switched access 
services, billable at per-minute switched access rates. Connect America Fund, 26 FCC Red 
17663. 17877-82 (201.1). Thus, in every case in which the FCC has addressed the classification 
of calls tenninated to c.onference operators and·chat line ·service$ - from 2001 through 2Q 11 - ·it 
bas consistently f0und that the s.ervice is switched access service, billed at per minute switched 
acpess rates. In tight of this· established line of precedent, th.e IAD may not inteJPret the FCC,s 
rnf es to hold that the same lines· must be classified as special access. 

Finally> as discussed in Section VI below, even the Iowa Utilities Board has confinned 
that Aventure's tertnination of calls to its c.onferencc,operator customers constitutes switched 
access service. A venture consistently bas demopstrated tbat rulings by the IUB do not constitute 
directly applicable precedent, because those rulings apply Iowa state l~w, -and that past rulings 
\lave been inconsistent with FCC rules and policies. However, the IUB ·~decisions lend support 
to A'venture's position that its services are switched access service, A~ noted below, the IUB has 
def'med the termination of calls to conference operators and chat lines as "HighVolwne Access 
Servi(!e'' and bas opep.ed a new proceeding to prescribe switcb,cd access rates that wilt be tari.ffed 
and enforeed for tilt prov.ision Qf such service. In this regard, the lUB decisions are fully 
consistent with the: es~bUsbed FCC precedent discussed above, and support the conclusion t:bat 
A venlure's· service is switched access, not spe.cial access. 

E. The IAJJ R1UJort Admits That Voice-Grade UnetDelivered Over High· 
Capacity Circuits Are Ellgtbl& For Bigh Cost Support. And This Conclusion 
Is Supported By The NECA ·Loop Count Gulde 

The1A.D Report. refers to t:be NECA Loop Count Guide, and notes that Primary _Rate· 
.Interface Integrated Services Digital Network ("PRl ISDN") circuits .should be.reported as five 
loops. IAD Report at 7~ 61. This admission directly underc\lts the IA.D Report. lAD 
acknowledges, as it mus~ that NECA •s rules .confirm that P.Rl ISON lines m eligible for High 
Cost slipport, even though they are high capacity .circuits. This cannot be squared with the IAD 
conclusion that~ of Aventure's high capa~ity ~ircuit~ are eligible tor High Cost suppot:t. It is 
true thatNECA does not allow High C-0st recovery for the maximum of 24 voice-grade 
equiv~lent Unes that co~ be·~ed by a PRI !SDN circuit- i~ aflows reporting ot only'.5 line$ 
per· PR!. However, IAD holds that A venture cannot report anY circuits at all, and this conclusion 
c~Qt be sus~.iµ~d I.n ligb.tofNBCNs es~bUsbed practice for PiUISDN circui~. 
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IV. THE 1AD REPORT'S FINDING. THAI AyENTuBE'S CALL$ DO NQT 
"TERMINATE" ANJ), THAI IT HAS NO~ USER'> CUSTOMERS IN ITS 
SERVJCEAgEA IS.HOPELESSLY CON1USED.AND kONTRAYENES FCC 
RULINGS 

Aventure's·Opposition notes that the Draft DEW is Heon.fusing" because it makes 
assertions that Aventure,s calls do not 0 

.. terminate" at any "end.user,s premises!' Opposition ·at 
17. The Opposition-demonstrates tha~ these assertions are nottrue, and mor~:ver, IAD never 
explained. what relevance these assertions have to the eligi'bility of high cost support. The IAD 
Report s~ds eight pages addressing this issue, but manages only to make its position even 
more confused. ' 

A.- The lAD Report's Conclus1ont That Ayentlire Has No "End users.,, In Its 
Senlce Terrlton;. An~ That Its C!ilJs Po Not Termt'qa!@ At The Conference 
Bridges In ltf S&lb: Factllty;.Dlrectly violate The FCC's ~ullggs 

The /AD. Report starts by adinitting that "the word 'terminate' is not explicitly defined in 
the audit findj_ng,'' ·(IAD Report at 62), but ·asserts that AYenture is "'fwly aware ofits meaning~" 
Id. A venture can attest that this is not the case - in fact the /AD Report's arguments regarding 
"tennination'' of traffic and whether A venture has ''~nd users/ ,. and what their locatipn might b~, 
is it1comprehensible. 

It appears that the !Ab Report is pursuing the following -argument: 

• IAD acknowledges tbat the confere,nce bridge equipmentresides.at Avenrore's Salix 
central office •. Report at 62, 

• However, 0 the billing address of the FCSC customers as well as the billing ·address of the 
actUal end-users who call into the coliference calling lines are located in areas outside the 
Beneficiary's service, area,_ including other states.'~ ·Report at 63. 

• "While the· conference bridge equipment resides at the c~entral oftlcc in Salix) Iowa, the 
actual end-user is npt located in the Beneficiary's desi~ted service-area." Report at 62. 
One FCSC bill produced in the audit showed the ~orpotate billing address in New Jersey; 
Report at 63. 

· • "IAD d~termined during th~ audit tba,t the Beneficiary assigned the NP A-NJQC .of the 
FCSC lines by number availability arid customer request,. not by the actual location of the 
customer.'' Report· at 62. Nevertheless, the Report appe:ars to ftnd that what it defines as 
the "end user" focation.is the detei:mining factor, and concludes Uiat ~'the Beneficiary may 
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not claim support for High Cost Program purposes outside of its designated service area.,. 
Id. 

IAD apparently believes that the "real'' erid user is the person who originates the call into 
the conference bridge, and that person is typically out of state. Because these callers are not 
located In Salix, A venture is cla~ing High Cost support for areas outside its service ~ea. 

The FCC bas already rejected this interpretation of 11end users" and the location.of call 
terminations in the context of conference calling. In its decision in the first Farmers and 
Merchants Order, QWest made exactly the argument that IAD appears to have adopted in its 
Report. The FCC rejected the Qwest argument, and noted that to accept it would produce 
"anomalous results" which the FCC explains in detail: 

32. Qwest argues -that calls_ to the conference calling companies are ultimately 
connected to - and terminate. with -- users in disparate locations. According to 
Qwest, when a caller dials one of the conference calling companies' telephonl! 
numbers, the cominunication.that he or she initiates is not with the conference 
calling company, but with other people who have also dialed in to the 
conference calling company's number. Qwest argues that such calls tenninate at 
the locations of those other callers, and that Fanners -is providing a transiting 
service, not termination. Farmers' view of the calls, however, is that users of the 
conference calling services make calls that terminate at the conference bridge, 
and are connec~ed together at that point. Wo find Farmers' chara9terization of 
the conference calling services.to be more persuasive than Qwest' &-. 

33. Qwest•s view of bow to, treat a conference call leads to anomalous results. 
For ins_tance, suppose partjes.A, B, C, and D dial in to a conference bridge. 
According to Qwest, A,has made three calls, one terminating with B, one with 
C, and one with D. But in fact, B, C, and D have actually initiated calls of their 
own in order to communicate with A. What Qwest calls the termination points 
are actually call initiation points. Moreover, under Qwest's theory~ the 
exchange carriers serving B, C, and D would all be entitled to charge 
terminating access. In fact, each of those carriers would be entitled to charge 
tenninating access three times -- B's carrier could charge for tenninating calls 
from A, C, and D, and so forth. This conference call with four participants 
would incur terminatmg access charges twelve times. Qwest has not addressed 
this logical consequence of its theory, nor has it offered any evidence that 
conference calls are treated as tertninating with the individual callers for any 
purpose beyond the circumstances of this case. 

RPP/582546. l 



Arent Fox Con.fidentlaJ/Proprletary 
Letter of Appeal 
February 18, 2013 
Page 12 

Id. at 17985-86, '111 32-33 (foomot~s omitted) (emphasis in original). As the !AD Report 
correctly notes, parts of the FCC's ruling were later changed on reconsideration - but not this 
conclusion. The FCC•s ruling, and its explanation for it, clearl.y demonstrates that IAD's 
reference to originating callers as "end users,, and the point of tennination being the calling 
party's location is nonsensical. 

Despite its p.referencc for originRting callers as "end users,n IAD also appears to he 
arguing that the FCSC may also be an end user. IAD admits that the FCSCs all have their 
conference bridges located in Salix. (Report at 62.) But it appears to argue that, if the FCSC's 
corporate bi Ding address is outside of Salix - say, in New Jersey - somehow A venture is-seeking 
High Cost support for New Jersey, and not Salix. This argument is similar to IAD's other "end 
user" argument, and is equally unsupportable. The FCC's decision in the Farmers and 
Merch@t4 Or<kr expressly finds that calls to conference bridges tenninate at those bridges, and 
not at any other polnt. 

Finally. the IA.D R1por.t asserts that an Aventure Offl(lel' "verbally admitted to IAD that 
. , , there were no end-users located in the Beneficiacy'-s designated study area.11 Report at 62. 

Aventure vehementlY denies making any such admission. & discussed above, IAD admits that 
all conference equipment is located in Salix, within the Aventure service area. Aventure~s 
business is to tenninate the calls to that conference equipment, and the corporate offices of 
Aventure's FCSC customers, or the locations of the originating ca,llers, have nothing to do with 
the terminating point of the traffic. A venture consistently has MgUed before the IUB, the FCC, 
and the Iowa federal district courts that its FCSC customers are end users, and that its calls 
terminate at tbeir conference bridges in A ventures' Salix facility. 

B. A venture Has Already J2ernonstratQd That The IUD Decision Vied As 
Supoort For The !AD Report Cannot Support The Conclupjon That Aventure 
Does Not "Tenninate" Cans In Ita Service Area, And Has No "End User" 
Customer• There 

The WEB, and the !AD Report, rely extensively on a 2008 decision by the Iowa Utilities 
Board for their conclusions that A venture does not "terminate" service in its service area, that it 
has no "end user" customers in its service area, and that its loops are not "revenue producing." 
!AD Report at 62-63, 76. In its Opposition, A venture demonstrated in detail that the 2008 IUB 
decision cannot be considered instructive precedent because it is based exelusively on Iowa state 
law, and is inconsistent with FCC rulings. A venture Opposition at 10-12. 
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The !AD Report attempts to justify its reliance on the IUB 's 2008 order by stating that 
''intrastate services flto included in the calculation of incumbent carriers, line costs, which 
detennines High Cost Program support." Report at 68. This is irrelevant. Intrastate costs fonn 
the basis ofNBCA cost studies for in9wnbent LBCs. However, this bas nothing to do with the 
JUB•s policies regarding carrier interconnection and the IUB's decisions concerning Aventure, 
and there is nothing in the record of the instant case that demonstrates otherwise. Finally, as 
discussed in Section VI below, since its 2008 order, the IUB has issued two subsequent orders, 
including one that initiated an ongoing proceeding, that supersede and effectively reverse the 
2008 order. The IAD Report does not, and cannot, justityits reliance on the 2008 decision by the 
Iowa Utilities Board. 

Moreover, the FCC long-ago oompletely deregulated the relationship between carriers 
providing inte.rstate service and· their end user customers: "[W]c continue to abstain entirely 
from regulating the market in which end-user customers purchase access service.01 IAD and 
USAC do not have the authority to adopt rules and policies that govern an end user relationship 
that the FCC has expressly deregulated. Indeed, the FCC does not have any ru1es of general 
applicability that regUlate how regulated carriers of interstate service sell access services or local 
services to their customers. Moreover, the FCC's Connect America Order makes clear that, as a 
general rule, the FCC considers any form of revenue sharing agreement, written or oral, to be 
adequate. See discussion and quote from Section IV(c), immediately below. For all these 
reasons, the !AD Report's analysis is fatally flawed. 

C. The /AD Report Wrongly Dismisses The FCC's Connect America Order As 
Controlligg Prscedent 

The A venture Opposition cited the FCC's Connect America Order (referenced in the 
Report and the Aventure Opposition as the "USF/ICC Tran.sfonnation Order'» for a number of 
propositions. First, that any inquiry into whether calls to conference operators "terminate" and 
whether conference operators ate "end users," has been resolved by the Connect .America Or<ler. 
Also, any inquiry into whether A venture billed and collected charges from its FCSC customers is 
irrelevant, because the Connect America Order expressly rejects any specific fonn or level of . 
billing and collection, as a requisite for defining "end users.,, As A venture demonstrated in its 
Opposition, the Order expressly accommodates any "access revenue sharing agreement. whether 
express, implied. written or oral, that, over the course of the agreement, would directly or 
indirectly result in a net payment to the other party .... " Opposition at 9, citing Connect 
America Order, 26 FCC Red at.17878,, 669. 

3 Accen Charp Reform, Seventh Report and Order, 16 FCC Red 9923, 9938 {2001 ). 
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IAD denies thaHhe. ConnectA.merica Order has any precedential Yalue to its Report. 
IAD a9mits that .the Order"did revise the sµpported services,,, but contends that it. can ignore the 
Order because it took effect at the .end of the audit period. and because its rulings are 
prospective. !AD Report at 66. IAD demonstrably misread$ the Connect Amer/Ca Order. 

IAD is ~rrect in noting tha~ the new rules regarding access -stimulation service - defining 
calls to conference operators and chat lines a8 a new category·of switched access service, and 
prescribing n~w rates for such services -had prospective effect •. But this does not mean ·that 
those same services existed in a regulatory vacuum prior to December 30, 2011. Rather, the 
Connect America Otder confirmed that access stimulation services are switched access services, 
subject.to the same tariff and ''benchmark rate,. regulatory struc~e th~t th~ ~cc established for 
CLBCs in 2001'': 

We maintain the benchmarking app,roacb to tbe regulation oftl\e lltes of 
competitive LECs .•.. There is insllffic.ieni evidence in the record that 

. abandonb1g .the benchmarking approach for compe~tive LBC tariff~ ..•. 
Instead, ·we believe it is more appropriate to ~the benehmarking rule but 
r~vise iuo ensure that the CQmpetitive LBC benclun.atks:to thepdce ~P LEC 
with the-lowest rate in the State, a rate which· is likely inost consiStent·with the 
volume of traffic of an ace~ stimulating ~BC. 

Id. at 17887-881[ 694 (emphasis added). 

FUrther evidence that the ·connect America 0Yder confirms that calls to conference 
operato~ and chat lines have been regulated as switcbed access services ~s.fO.und in ~cveral o.ther 
FCC rulings. In 20Q 1 and .2002, the FCC heard three qortlplai.nts ~gainst IO.cal exchange camerS­
that terminated calls .to chat lines and conference bridges. In each case, it f(>un.d th@t the federat 
access tariffs applied :to the service, and upheld.the application.of access chatges to the.services. s· 
AT&TC!>.rp. v. Jefferson TeL,J6 FCC Red. 16130('.2001); AT&T Corp. v. Fr:ontler Commc'ns of 
Mt. .Pul~ld, fnc.; 17 FCC Red 4041 (2Q02);AT&TC01p. v. Beehive Tel. Co., Inc., 17 FCC R~d 
11641 (20.02). As a tesult, it does.not matte~ that the Connect Americt;i Order to:ok effect at the 
end ofthe IAD audit, or that its rules revising the types of rates LECs can charge for -calls to 
conference operators had prospective effect. The line 0£ declsions from ili.f>.iejfe.rson,, Frontier,, 
m,d Beehive cases of 2001-2002, through the Farmers and Merchan~ Order of2007, to the 

' In 2001. •the FCC adopted rogulafi~ govemiilg tho iwi.tcltcd a~ rates that CLBCs cbargo long ·distance 
canim~ Thon. J'bles .required thai CLBCs set their. rates l\t a "benchmuk" that ronected the rates. ®arged by the 
incumbent LBC th~tproyi(led service i(l 1he samo 'area served by ihe.CLEC; A.ccess Charge Reform,.Seventh R~port 
and Order, 16FCCRcd 9923 (200l). 
s 4T&,TCQrp. v.. J-ff1rson Tel., 16 FCC Red. Hif30 (2001);AT&TCo.p. v. Fro11t/lr CtJ.mmC 1tl/l.JJ/1r!t. Pula~ld,1nc., 
17 FCC Red 4041 {2002); AT&T Corp. v. Buhlvs T1f. <A.; l1tc1. 17 FCC Red U6'4J(2002): 
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Connect America Order of2011, all confinn that calls to conference operators are switched 
access service that tennlnates to end users just like any other voice· grade access service. IAD 
does not have the authority to find otherwise. 

V. THE !AD REPORT'S Eiro>ING THAI AYENTYRE'S RJPORTED LINES ARE 
NQT "REVENUE PRODUCING" IGNQRES THE EVIDENCE ON THE RE~ORD 
AND CONTRAVENES FCC DECISIONS AND INDUSTRY PRACTICE 

The !AD Report finds that A venture did not adequately bill its end user customers for 
service, and refuses to recognize the billed access charges that are the subject of three collection 
actions in federal district court. It therefore concludes that Aventure•s lines are not "revenue 
producing,, and therefore are ineligible for High Cost support. This conclusion must be reversed 
on three separate grounds. 

First, under the FCC's rules and policies, any agreement of value between a local 
exchange carrier and a conference operator is deemed a valid form of "access sharing0 

agreement Opposition at 9, citing and quoting from the FCC's Connect America Order. Given 
the FCC's extraordinarily broad definition of "access sharing, .. the IAD cannot find that 
Aventurc's relationships with its conference operator customers are noncompensatory. 

Second, Ave~ has billed for interstate switched access ¢barges, and is pursuing 
collection actions against the long distance carriers to recover them. Opposition at 8. While the 
IAD Report takes issue with Aventure-'s failure to discount the potential recovery amount {at 65-
66), IAD offers no rationale for assigning a collection likelihood of zero. 

Finally, as NECA has made clear, a carrier does Mt hove to bill or colle<:t any amount in 
order to rej)Ort a "revenue producin& loop." The NECA presentation, "Universal Service Fund, 
Loops, Lines and Miscellaneous•• expressly addresses the definition of "revenue produoing0 

loops, and makes clear that the term is defined broadly. The NBCA presentation states: 

Revenue Producing - The tenn ''revenue producing'' means the loop can access 
the local and toll networks and messages are being recorded, re&Ydless of who 
the user is and whether or not the companv is billing for service. 

Non-revenue producing loops are never counted 
-Test Circuits 
- PBX battery or generator feeds 
-Spares 
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NECA presentatipn, Auachment i, at slid~ 11 (emphasis added). For all these rell$ons, the UD 
Report's conclusion that none of Aventure•s· 100.ps are·<'revenue producing,, must~c reversed. 

VI. AT ALL TIMES QLEV ANT TO THE IA{>'§ AUDIT. AYENTQRE HAS BEEN• 
AND CONTINUES TO BE. J!ESIGNA.TEp AS AN ELIGIBLE TELECOM­
MUMs;ATIONS CARRIER BY THE IOWA UTILITIES BOARP 

The L4D Report states that, in a.2008 order, the Iowa Utilities Board (11WB"Y'asserted 
that the Beneficiary's 'eligibility is at issue in open docke.ts before the Board [IDB} and FCC.,,, 
Report at 10 and n.8. The IAD does not explain the significance of this statement, or explain 
what role the lUB'.s assertion played in IAD's conclusions-. The same IUB order is cited again,, 
this time in th,e "USAC IAD-Response0 section of tbe /AD Repor(. ln this sectk>~, !AP $lates­
that ''Because the RJB is resporuiible for determining the Beneficiary's eligibUlty to rece'ive 
universal service fund.support, the IUB •s certifications and conclusions,. such as those included 
in the·IUB Order, are applicable to the IAD·audit, the purpose of which was to assess compliance 
with the·Rules.0 IA.D Rep0.rtat 68. 

1t appears that the IAD wishes to rely on the IUB dicta that is prejudicial to A venture, 
while 'ignoring the iulings that currently apply to A venture, and that have 11pplied at all times 
.relevant to the IAD audit The IlJB initially granted A venture.ETC status on March 6, 2006. 
A venture Opposipon. at 1. That IUB order remains fa effect to date -AventureJ& nJB status has 
never been revoked by «i~ ma-, al,ld its cUITent "good standing" .status ·is accurately reflected on 
the USAC website. · 

Moreover, Jn .re~ponse tQ the FCC's Connect America Order and a cQmpl~int tiled by 
A, vep.ture against, the: major fong .distance carriers, the lUB opened a new docket that Will address 
both Aventure's complaint, and an lXC's counterclaims. Specifically, the new proceed.ing-lUB 
Docket Ne. FCU-11-0002 - will prescribe intrastate .switched access rates that Aventure will 
charge IXCs fQl' ~rminating their intrastate access calls to Aventure's conference operator 
customers. That proceeding will also evaluate Avenfutc.,s certificate of public convenience and 
n~essity. That proqeeding was initiated.by IUB order dated April 22, 2011, and.the mostl'.e.~~.nt 
heflring in that:docketed proceeding was held on January 28 and 29. ·of th~ year. The. cw;rent 
IUB proceeding confinns: 1) that intrastate calls to conference operators fall tinder the IUB•s 
classification .of l:ligh Volume Access Service; 2) that such setvice is subject to intrastate 
s.wi.tched access ·service, at a rate aiat will be prescrib~d by the,}lJB; and 3) that A. ven~'s 
status }ls:a certificated CLEC and ETC remain in good standingi and will continue ta ~o so unl~ss 
and Wltihhe ruB rul~ otherwise. A copy of the IUB order is appended to this letter at 
Attachment 2. 
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The /AD Report selectively picks prejudicial dicta from a 2008 IDB order, while ignoring 
exculpatory rulings from 2011. This demonstrates that the IAD Report's conclusions and 
methods are outcome-driven, arbitrary and capricious, and prejudiced against A venture. If 
IAD 1 s statement that "the IUB 's certifications and conclusions, such as those included in the 
IUB Order, are applicable to the IAD audit" is to be given effect, then the IAD must accept !ll 
rulings by the IAD. It must th~efore recognize that Aventure's ETC status has been in effect at 
all times relevant to the audit~ and remains so today. Moreover, even thought the IDB decision is 
limited to intrastate service, the IAD must give weight to the IUB 's recent rulings that calls to 
conference operators are intrastate switched access service, provided pursuant to A venture' 
intrastate switched access tariff, and billed at per-minute switched access rates. By recognizing 
all the relevant findings of the IDB, and not just a selection from a five-year-old order that 
contained references prejudicial to Aventure, IAD must find that the IUB supports the conclusion 
that Aventure,s reported lines are correctly reported as switched access lines - not special access, 
and that calls to conference bridges constitute switched access service. 

VU. A VENTYRE,S RESPONSE TO MISCELLANEOUS FINDINGS 

A. The !AD Report's Conclusion That Aventure's Treatment Of Its CoJlectibles 
Violates GAAP Is Unreasonable And Not Supported 

The MD Report .supports its conclusion that A venture, s reported lines are not "revenue 
producing" by ignoring all of ~e evidence A venture has provided regarding the access charges it 
has invoiced to long distance carriers, and the multiple federal court collection actions it has 
initiated in order to collect. IAD takes the position that A venture should discount the invoiced 
amounts as "doubtful accounts" and that, by not doing so, it violates Generally Acc~ted 
Accounting Principles. lAD Report at 65-66. 

The I.AD Report provides no authority for these conclusions. Moreover, even if IAD was 
correct - and it is not - it provides .no rationale for refusing to consider w of A venture ls 
evidence in this regard. Although it does not explain its position, JAD apparently believes that 
A venture should assign some percentage likelihood of losing its collection actions, and that 
A venture cannot assume a 100% likelihood of success in enforcing its federal tariff. However, 
by ignoring all of Aventure's evidence, IAD is imposing a supposition that A venture is 100% 
likely to fail to recover any of its ta.riffed and invoiced access charges. This is certainly the 
effect ofIAD,s wholesale refusal to consider Aventure's evidence. IAD nowhere tries to explain 
how this outcome would be required by GAAP or the FCC's rules, and its position is 
unreasonable on its face. 
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B. The Intercall Order Does Not Suoport IAD's Conclusions 

In its Opposition, Aventure cited the FCC's lntercall decision.6 In Intercall, the FCC 
found that conference operators were required to pay into the Universal Service Fund. In so 
finding, the FCC did not establish a regulatory classification of conference operators, or the 
service they provided. Instead, the FCC found that conference operators oo.uld bG either 
providers of ''tcleconununications0 or "telecommunications services" and in either case would be 
subject to making VSF contributions. Aventure cited and quoted from that decision to 
demonstrate that the FCC recognized calls to conference operators as individual voice-grade 
services, and not as single, high-capacity transport circuits. Opposition at 5. 

The IAD Report largely ignores this argument, and instead cites the Interca/l order as 
support for its finding that conference operators are not "end users.,, /.A.D Report at 73-74. As 
discussed in Section IV, above, this is the fust step in IAD's tortured conclusion that, jf 
conference operators cannot be defined as ' 'end users,'' then A venture 's service cannot 
"tcnninaten to such end users, and Aventure cannot be found to be providing service to end users 
it its service arca1 and so its lines cannot be classified as ''revenue producing... In any event, 
lntercall ~ot be used as IAD posits. 

The Intercall decision found that conference operators cannot be classified as "end users0 

for pUl])Oses of determining who is obligated to pay into the USF. This determination is. 
governed by§ 254(d) of the federal Communications Act. Intercall, 23 FCC Red at 10731. In 
contrast, the issue of defining-"end user'' in the Iowa Utilities Board order, the Farmers and 
Merchants decisions, and the Connect America Order go to the rights of regulated 
telecommunications service providers to tariff and collect swit~hed access cbatges. Under 
federal law, these determinations ar.¢ governed by§§ 201·203 of the Communications Act~ That 
the two have nothing to do with each other is self-evident - only providers of 
telecQmmunications services can tariff and collect access charges. On the other hand, U$F 
contribution obligations apply to regulated carriers, unregulated private carriers, and unregulated 
providers of telecommunications. 

The Interca/l order remains instructive in the analysis of whether A venture provides a 
single high-capacity circuit, or multiple voice-grade lines. As discussed in the A venture 
Opposition, lntercall fully supports the A venture position in this regard. Opposition at S. 
Intercall also stands for the proposition that IAD cannot impose new findings on a retroactive 
basis. This issue is discussed .further in the immediately following section. 

• 1Uq11ut for Re11i1w by lnterCAll, Inc. of D"lslon of Universal Servlc• A.dmin/$tn1!or, 23 FCC Red 10731 (2008) •. 
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VIII. THE CONCLUSIONS OF THE IAD R£PORTt\BE NOVEL AND CANNOT BE 
. ACCORDED RETROACTIVE EFFECT 

I 

The /AD Report, liko the WEB upon which it is based, does not cite a single decision by 
USAC, the FCC or a court to support its conclusion that voioe grade services terminated over a 
high-capacity circuit do not qualify for U.SF. Sec Aventurc Opposition at 14. Instea~ !AP 
quotes the language from various FCC rules, and interprets it de novo, without reference to any 
precedent, except for the 2008 ruling by the Iowa Utilities Board. 

Aventure has repeatedly requested that IAD Staff identify the precedent upon which they 
base their determinations, and has received no response. Counsel for A venture first made this 
request in the exit status conference regarding the draft DBW, which was held with IAD Staff on 
May 8, 2012. A venture discussed the absence of precedent at length in its Opposition to the 
DBW. and took the extraordinary step of filing a FOIA request that sought disclosure of any 
precedent upon which IAD, USAC or the FCC relied. Opposition at Attachment 6. To date, 
Aventure has received no response. 

The demonstrable lack of precedent illustrates the obvious - USAC has never made a 
determination re whether High Cost support can be collected on calls to conference operators 
delivered over high capacity facillties. Indeed, it would be highly unlikely for IAD to do so - the 
FCC only established the definition of access stimulation as a unique service, subject to new 
rules, in its Connect America Order, ~d the !AD Report refuses to consider that ruling beeause it 
took effect at the end of the audit period. 

The IAD Report states tbat. if A-venture was connected to tho conference bridges by DS 1 
lines, instead of DS3s1 it could collect. USP. L4D Report at 61. IAD then states in dicta that 
A venture would only be able to obtain High Cost support for five voice grade lines, and cites 47 
C.F.R. § 69.t 52(1)(2) for support. However, there is no precedent at!ll regarding treatment of 
voice grade services provisioned over a DS3 facility. or how this may translate into High Cost 
line reports. The !AD Report deals with a case of'first impression, and an unprecedented finding 
by IAD and USAC. 

In the Intercall Order, the FCC reversed USAC on a similarly novel determination. In 
that case, USAC found that conference operators were providers of telecommunications, and so 
had an obligation to contribute to USF. It applied that decision retroactively. Tbe FCC reversed 
that part of the USAC ruling, finding that! 

The record before us indicates tha.t it was unclear to InterCall, as well as to the 
industry. that stand-alone providers of audio bridging services have a direct 
USP contribution obligation. 
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In part because of the lack of clarity reg~ding the direct contril;>ution 
obligations -0f stand-alone audio bridging ·serviCe providers that tbe5e actions 
. may have ~reat~d, we fir;\d that prospective application of our decisfon. is 
warr~ted. . . . Therefore, .. we reverse USAC's decision requiring InterCall to 
fil~ FCC Forms 499-A and 499-Q for:p!lSt ~riQds, and mstea~hequireJnterCall 
to directly contribute to the USF as of the calendar quarter immedi~lely 
following the next regularly·scheduled FCC Form 499-Q filing after the release 
i:!ate pf this order, 

Today w~ make cle~r that providers of these service$ have a direct contribution 
obligation. We furtherfindthatauniform application ofUSF contribution 
obfigations to. au ,audi~.brfdgin$ sei:vice pro.vid~rs. will proinote the public 
interest by·establishing a level playing .field and encoutagj.ng open c,ompetition 
am.o~g proYiders of aud'° b.i'idging secyi9es~ 

Jnte,rc~ll. 23 fCC Red at.10738-39. 
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The Fcc•s interest in avoiding surprise to affected parties, in announcing new policies and 
having them apply to all similarly situated parties equally, and in abiding by the requirements of 
the Administrative Procedures Act, should apply equally to the instant case. Because the record 
of this audit demonstrates that the 1.4.D Report is a case of first impression, there is no basis for 
determining that Aventure should have acted differently than it did in the past. Indeed, 
Avcnture•s Opposition clearly demonstrates that Av~nture did everything possible to determine 
the correct way to report its lines .,.. including talking to NECA Staff and USAC Staff. 
Retroactive application of this novel detennination would violate the notice and comment 
provisions of the Administrative Procedures Act, would result in a discriminatory application of 
a new rule retroactivelyt and would be arbitrary, capricious and biased. For these reasons, 
AvenJU.rc requests that USAC reverse the IAD decision, and make its application prospective 
only. 

Respectfully submitted. 

Jonathan E. Canis 

RPP/S82S46.1 


